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STATEMENT OF CASE.

Morris L. CourtrigM, the defendant in error,

sought to recover in this action $3,014.04, together

with interest, from the plaintiffs in error, A. L.

Barbnr, T. M. Hurlburt and The First National

Bank of Portland. In order to more easily under-

stand the points actually involved in this appeal,



the following brief statement of facts will be suffi-

cient :

On May 24, 1915, Tlie First National Bank of

Portland recovered a judgment in the Circuit Court

of Multnomah County, Oregon, against Harry M.

Courtright, the son of Morris L. Courtright, for

$43,500.00, together with interest, attorneys' fees

and costs. On June 4, 1915, the Bank instituted a

suit against Morris L. Courtright, Avherein it sought,

among other things, to set aside assignments of

various delinquent assessment certificates of the

City of Portland, made by Harry to his father, and

to subject this property to the payment of its judg-

ment.

Both prior and subsequent to the institution of

the suit to set aside these assignments, the Bank

had execution and alias executions issued on its

judgment, under and by virtue of some of which

writs the sheriff of Multnomah County levied on

money in the aggregate sum of $3,014. 04, represent-

ing funds paid into the office of the Auditor of the

City of Portland in redemption of property cov-

ered by various certificates of delinquent assess-

ments originally issued to Harry M. Courtright, the

assignments of Avhich to defendant in error herein

the Bank was questioning in the creditors' suit

mentioned.

On February 10, 1910, a decree was entered in

the creditors' suit in favor of Morris L. Courtright,



niKl adverse to the Bank; and an appeal therefrom

taken by the Bank to the Supreme Court of Oregon,

where tlie decree was, on the 27th day of Decem-

ber, 191 T), affirmed.

On September 29, 1917, Courtright filed a com-

plaint in this action in the District Court of the

United States for the District of Oregon to recover

the sum of $3,014.04, so levied upon and taken by

the Bank, together with interest. The action is one

of trover for the unlawful conversion of the above

sum. The complaint contains seven counts, each

count alleging, in substance, the sale of certain

property by the City of Portland to Harry M. Court-

right for unpaid and delinquent improvement liens,

the issuance of a certificate of sale, its assignment

prior to the filing of the complaint in this action

to Morris L. Courtright, the payment to the Auditor

of the City of Portland in full redemption of each

certificate of the sum of money called for therein,

including principal, penalty, interest and costs, and

the unlawful taking of each sum by the Bank and

its co-defendants.

On April 19, 1918, this cause came on for trial

before the Honorable Charles E. Wolverton. It ap-

peared from the undisputed evidence as respects

the first four counts in the complaint, that at the

time of the levy by the sheriff upon the redemption

money paid into the auditor's office under the

Bank's execution issued on the judgment obtained



against Harry M. Courtright, the sheriff, notwith-

standing the fact that the redemption money was
not at any time in the possession of Harry M. Court-

right, the judgment debtor, who Avas not even pres-

ent at any of the times the four levies were made,

failed to attach the money hj leaving with the aud-

itor a certified copy of the writ, and a notice speci-

fying the money upon which he sought to le^y the

execution. The sums of money procured by the

Bank from these four levies aggregated $1,409.48.

It likewise appeared from the evidence that in

the subsequent levies covered by the last three

counts of the complaint of defendant in error, the

sheriff, at the time of levying his writ of execution,

in each instance left with the auditor a certified

copy of his Avrit, together with a notice of garnsh-

ment, specifying the money which he sought to take.

The auditor subsequently answered the notices of

garnishment, admitting the deposit with him of the

three sums of redemption money necessary to re-

deem the property against which certificates of de-

linquent assessments had been issued in favor of

Harry M. Courtright, and based upon this answer

the sheriff subsequently took into his possession,

and paid over to the Bank, the sums of redemp-

tion money in the three counts mentioned.

A jury was waived, and the cause tried to the

court. On August 5. 1918, Judge Wolverton ren-

dered and filed in this case a written opinion,



wherein he held that the statutory requirements for

le\7^ing a writ of execution on property in the pos-

session of a third party not having been complied

with, the levies which were the basis of the first

four counts of Courtright's complaint were null and

void, and Morris L. Courtright was entitled to re-

cover on those counts.

As respects the last three counts, Judge Wolver-

ton held that the levy under the execution having

been properly made, Morris L. Courtright was not

entitled to recover, for the reason that assignments

of the certificates in question had not been filed

with the Auditor of the City of Portland, and by

him noted on the lien docket, in pursuance of the

requirements of Section 410 of the Charter of the

City of Portland. (See pages 58-62, Transcript of

Record.

)

Based upon the above opinion, general findings

of the court were filed, awarding to Morris L. Court-

right, defendant in error, judgment against plain-

tiffs in error for the sums of money set forth in

these first four causes of action, aggregating

$1,409.48, and a finding made in favor of the Bank

and other plaintiffs in error on the fifth, sixth and

seventh causes of suit set forth in the Courtright

complaint. Defendant in error immediately moved

that said general findings be amended so as to en-

title Morris L. Courtright to interest on the con-

verted sums from date of taking. Thereafter, on
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August 12, 1918, the motion of defendant in error

for interest was argued and was allowed, and judg-

ment entered aAvarding to defendant in error tlie

various sums set forth in his first four causes of

complaint, aggregating $1,409.48, with interest from

the dates on which the various sums had been con-

verted by the plaintiffs in error.

The record likewise shows that at the various

dates on Avhich the sheriff levied on the sums of

money in question, the certificates referred to in

the first, second and fourth causes of action had

been assigned as collateral security for the payment

of notes of Morris L. Courtright to certain Bay City,

Michigan, banks, and that set forth in Count Three

was owned by Harry M. Courtright. The record

likewise discloses, however, that prior to the insti-

tution of this action all four certificates were re-

assigned to Morris L. Courtright, and notation of

said assignments regularly entered on the city lien

docket by the Auditor of the City of Portand, as

required by the charter.

Three questions are therefore raised in this ap-

peal, as is apparent from the above statement of

facts

:

1. Is an action for conversion of personal prop-

erty assignable?

2. Did the failure of the Sheriff of Mutnomah

County to gerve a notice of garnishment on the Aud-

itor of the City of Portand, as required by Section
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300 of Lord's Oregon Laws, render the levies in

question null and void?

3. In event the levies in question are void, and

Morris L, Courtright is entitled to recover the

moneys unlawfully converted, is he likewise entitled

to interest on the various sums from the dates of

their unlawful conversion?
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POINTS AND AUTHORITIES.

Action in Tort Assignable.

I.

While the general rule is that the right of action

for a tort is not assignable, this rule applies only to

those torts which are merely personal, and which,

upon the death of the person wronged, die with

him ; while torts for taking and converting personal

property, or for injury to one's estate, and generally

all such rights of action for tort as would survive

to the personal representatives, may be assigned so

as to pass an interest to the assignee which he can

enforce by an action or a suit at law.

Tome V. Du Bois, 73 U. S. 548, IS L. Ed. 943-

946.

Final v. Backus, 18 Mich. 218-231.

Brady v. Whitney, 24 Mich. 154-155.

GraiH v. Smith, 26 Mich. 201-203.

Smith V. Thompson, 36 Mich. 381-385.

Hotve V. Johnson, 117 Cal. 41, 48 Pac. 978-

979.

Neiv Liverpool Salt Co. v. Western Salt Co.,

151 Cal. 479, 91 Pac. 152-154.

Kinsella v. Sharp, 47 Neb. 664-666.

Dahms v. Sears, 13 Ore. 47-57, 11 Pac. 891.

Sperry v. StennicTc, 64 Ore. 96-101, 129 Pac.

130!

Cooper V. Hillshoro Garden Tracts, 78 Ore.

74-86, 152 Pac. 488.

Kruse v. Bush, 85 Ore. 394-398, 167 Pac. 308.
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Conversion.

II.

One who under process of a court seizes prop-

erty which belongs to any person other than the

one against whom the process runs is liable for

conversion.

Hextcr v. Schneider, 14 Ore. 184^ 12 Pac. 608.

Beezlcy v. Crossen, IG Ore. 72-76, 17 Pac. 577.

Howard v. Conde, 22 Ore. 581-587, 30 Pac.

454.

Vulcan Iron Works -v. Edwards, 27 Ore. 563-

566, 36 Pac. 221, 39 Pac. 403.

47 Cent., Trover & Conversion, Sec. 43.

Murfree on Sheriff, Sec. 962.

Freeman on Executions (2 Ed.), 254.

III.

One who takes property by a void writ is liable

for conversion.

Marks v. Shoup, 181 U. S. 562, 45 L. Ed.
1002, 1004.

Spauldinr/ v. Kennedy, 6 Ore. 208-211,

See numerous cases hereinafter cited, all sus-

taining this principle.

Attachment.

IV.

Attachment proceedings are statutory, and un-

less the statute is strictly pursued, no right is ac-

quired thereunder.

Spaulding v. Kennedy, 6 Ore. 208-211.

Schneider v. Sears, 13 Ore. 69-74, 8 Pac. 841.
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Case V. Noyes, 16 Ore. 329-333, 19 Pac. 104.

BatcheUor v. Richardson, 17 Ore. 334-346, 21

Pac. 392.

Smith V. Conrad, 23 Ore. 206-210, 31 Pac. 398.

White V. Johnson, 27 Ore. 282-297, 40 Pac.

511.

Dickson v. Back, 32 Ore. 217-224, 51 Pac. 727.

McDowell V. Parry, 45 Ore. 99-101, 76 Pac.

1081.

Graf V. Wilson, 62 Ore. 476-482, 125 Pac.

1005.

McLaughlin v. Aumsville Mercantile Co., 74

Ore. 80, 87, 144 Pac. 1154.

Edivards v. Case, 78 Ore. 220-228, 152 Pac.

880.

Spores V. Maude, 81 Ore. 11-15, 158 Pac. 169.

Metropolitan Imwstment Co. v. Schouweiler,

83 Ore. 695-699, 163 Pac. 599.

Murphy v. Bjelik, 87 Ore. 329-352, 169 Pac.

520, 170 Pac. 723.

V.

Attacliinent statutes being in derogation of tlie

common law, are strictly construed.

Edivards v .Case, 78 Ore. 220-228, 152 Pac.

880.

Execution.

VI.

Property shall be levied upon in the State of

Oregon under a writ of execution, in like manner

and with like effect as similar property is attached.

Section 233, Lord's Oregon Laws.
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McLaughlin v. Aumsville Mercantile Co., 74
Ore. 80-84, 144 Pac. 1154.

Smith V. Dwiqht, 80 Ore. 1-14, 148 Pac. 477,

150 Pac. 573.

Murphy v. Bjelik, 87 Ore. 329-348, 170 Pac.
723.'

VII.

Personal property of a judgment debtor, not in

the debtor's possession, is attached under the stat-

utes of Oregon by garnishment by leaving a copy of

the writ and a notice of the property levied on.

Section 300, Lord's Oregon Laws.

Marks v. Shoup, 181 U. S. 562, 45 L. Ed. 1002.

Spaulding v. Kennedy, Ore. 208-210.

Lewis V. Birdsey, 19 Ore. 104, 168, 26 Pac.
623.

Barr v. Warner, 38 Ore. 109-112, 62 Pac. 899.

Adamson v. Frazicr, 40 Ore. 273-277, 66 Pac.

810, 67 Pac. 300.

Price V. The Boot Shop, 75 Ore. 343-345, 146
Pac. 1088.

Whitney v. Day, 86 Ore. 268-275, 168 Pac. 295.

Murphy v. Bjelik, 87 Ore. 329-346, 169 Pac.

520, 170 Pac. 723.

Garnishment.

VIII.

A garnishee under the statutes of Oregon is

notliing more, nothing less, than a disinterested

stakehokler. ,

Phipps V. Rieley, 15 Ore. 494-498, 16 Pac. 185.
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Altona V. Dahney, 37 Ore. 334-336, 62 Pac.
521.

Price V. The Boot Shop, 75 Ore. 343-347, 146

Pac. 1088.

Edivards v. Vase, 78 Ore. 220-228, 152 Pac.
880.

Murphy v. Bjelik, 87 Ore. 329-352, 169 Pac.

520, 170 Pac. 723.

IX.

A garnishee under the statutes of Oregon might

waive many irregularities in the notice of garnish-

ment. He cannot, however, waive service of the

writ and notice by which property in his hands is

garnished.

Altona v. Dahney, 37 Ore. 334-336, 62 Pac.

521.

Barr v. Warner, 38 Ore. 109-111, 62 Pac. 899.

Price V. The Boot Shop, 75 Ore. 343-347, 146

Pac. 1088.

Edimrds v. Case, 78 Ore. 220-228, 152 Pac.

880.

Wade on Attachment (1886), Vol. 2, Sec. 336.

Rood on Garnishment, Sec. 286.

Drake on Attachment (6 Ed.), Sec. 451-B.

X.

The returns on execution of Sheriff T. M. Hurl-

burt in failing to show by proper allegations that

"by virtue of said Avrit of execution he levied upon

the said debt by leaving with Barbur, Auditor of

the City of Portland, a certified copy of the said

Avrit and a notice specifying that he levied upon the
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money due Harry M. Courtright," shows that the

levy was an invalid one, and makes the return lack

an essential allegation.

Batchcllor v. Richardson, 17 Ore. 334, 21 Pac.
392.

Bank Must Show.

XL
The First National Bank, in order to maintain

that the title to the redemption money was divested

out of Harry M. Courtright, and that it acquired

title thereto, has to allege and prove that it recov-

ered a valid judgment against Harry; that a reg-

ular execution was issued thereon; that the sheriff

hy virtue thereof levied upon the redemption money

by leaving certified copy of the Avrit and notice

specifying the money levied upon with A. L. Bar-

bur ; and that the said Barbur furnished the sheriff

with a certificate indicating the amount of the

money due Harry.

Batchcllor v. Richardson, 17 Ore. 334-341, 21
Pac. 392.

Interest on Judgment.

XII.

It is a general and just rule that where interest

is reserved in a contract, or is implied from the

nature of a promise, it is recoverable of right ; and

that, where property or money has been wrongfully

appropriated, or converted by the defendant, inter-

est should be given as damages to compensate the
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complainant for the loss of the use of the proceeds

of his property or of his funds.

New Dunderherfj Minincj Co. v. Olcl^ 97 Fed.
150-153.

First National Bank v, Felher, 185 Fed. 678-

683.

Montana Minincf Co. v. St. Louis Mining d
Mill Co., 183 Fed. 51-70.

Fell V. Union Pae. R. R. Co., 32 Utah, 101, 88
Pac. 1003, 28 L. K. A. (N. S.), 1-28; (see

extensive note).

Seton V. Hoyt, 34 Ore. 266-272, 55 Pac. 967.

Eldridge v. Hoefer, 45 Ore. 239-244, 77 Pac.

874.

Durham v. Commercial National Bank, 45

Ore. 385-387, 77 Pac. 902.
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ARGUMENT.
When Action Sounding in Tort is Assignable.

We appreciate that if a right of action for con-

version, which is an action in tort, is not assignable,

then in view of the fact that Morris L. Conrtright,

at the time of the conversion, had hypothecated the

certificates of delinqnent assessment to redeem

which the money converted was paid into the office

of the Anditor of the City of Portland, he wonld be

an improper party plaintiff. If the right of action

is not assignable, then the parties in whose posses-

sion the certificates were at the time of the conver-

sion wonld be the parties to institnte the action

to recover damages arising from the conversion.

It mnst be remembered, however, that while the

general rnle is that the right of action for a tort

is not assignable, snch rnle, as stated by Mr. Justice

Cooley, applies only to those torts which are merely

personal, and not to torts of the character involved

in the present case, namely, for a taking and con-

verting of personal property, which right may be

assigned so as to pass an interest to the assignee,

which he can enforce by a suit at law.

The case of Final v. Backus, 18 Mich. 218-231,

was an action of trover to recover the value of cer-

tain logs. One of the errors alleged involved the

right of Final to maintain the action upon a de-

mand originating in favor of his grantor for the

conversion of logs obtained by trespass upon his
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land, and which demand had been assigned to him

before the commencement of the action. Mr. Justice

Cooley, who rendered the opinion of the court, said

:

"The position is that the right of action for

a tort is not the subject for assignment; and
this we understand to be the general rule.

(Authorities cited.) But this rule applies only
to those torts which are merely personal, and
which on the death of the person wronged, die

with him; while torts for taking and comwrtlng
personal property, or for injury to ones estate,

and generally such rights of action for tort as

would survive to the personal representatives,

may, it seems, be assigned so as to pass an in-

terest to the assignee which he can enforce by a
suit at law."

This same principal has been passed upon and

sustained in the subsequent Michigan cases set forth

under Points and Authorities.

In Howe v. Johnson^ 48 Pac. 978-979, the conver-

sion took place on the 30th day of December, 1895,

and the property converted was sold by Koch, who

owned and had it in his possession at the time of

the conversion, to Howe on December 31, 1895. The

defendants claimed in this case that the only per-

son who had a right of action was Koch, who owned

the property at the time of the conversion. The

Supreme Court of California refused to sustain

this theory, holding that the conversion of chattels

did not pass the title to the wrong doer, and that

before judgment was obtained for their value Koch

could pass the title to a third person.
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The case of Nciv Liverpool Salt Co. v. Western

Salt Co., 151 Cal. 479, 91 Pac. 152-153, was an action

by the Liverpool Co. toi recover possession of a quan-

tity of salt, or its value, from the Western Salt Co.,

and the court held that neither the wrongful con-

version of this property by the Western Salt Co.,

or its wrongful transfer of possession thereof to

another could divest the title then in the Liverpool

Co., and that said title, after the conversion, was

a species of property, and as such it was subject

to sale and transfer by the owner, and a right of

action for possession, or for the tmlue of the salt,

if possession could not be recovered, immediately

accrued to the assignee.

In the case of Kinsella v. Sharp, 47 Neb. {)G4-

6G6, where an attachment was levied, the owner of

the property sold the same to another party. The

court held that this vendee was the real party in

interest in an action against the sheriff for conver-

sion.

In the case of Tome v. Du Bois, 73 U. S. 548,

18 L. Ed. 943, it appears that on September 30, 18G1,

there were several lumber booms carried away on

the Susquehanna Kiver by a freshet. Subsequently

a mill owned by Tome secured the logs, or a large

portion thereof and began sawing them into lumber.

The original owners called upon Tome, but being

unable to effect a settlement, sold their interests

in the logs to Du Bois on October 20, 18G1, and
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Dn Bois likewise being unable to effect a settle-

ment, instituted this action for conversion. Tome
based his refusal to deliver the logs or lumber to

Du Bois on the ground that he was responsible to

the former owners, or, as stated by Mr. Justice

Clifford

:

"The logs, at the time of the conversion,

were the property of the vendors of the plain-

tiff, and the defendants contend that, having
tortuously converted the lumber to their own
use, before the sale, they were not liable to the

plaintiffs as the purchasers" (page 946).

The court in answering this objection said

:

"OAvners of personal property are not
obliged to treat every act of a third person
who invades their right of property or posses-

sion as constituting a tortuous conversion of the
property, that they may, if they see fit, waive
the tort, and in that state of the case, they
may sell the property and convey good title;

and their vendee may, upon demand and re-

fusal, maintain trover."

The general principle that any claims, although

arising out of tort, which affects the estate of the

party, may be assigned, and the assignee institute

action thereon, has been sustained in the Supreme

Court of Oregon in the early case of Dahm v. Sears,

13 Ore. 47-57, in which Mr. Simon of counsel for

plaintiffs in error in this case appeared as counsel

for the appellants therein. This same principle

has been again affirmed in the cases of Sperry v.

StennicJc, 64 Ore. 96-101, 129 Pac. 130; Cooper v.
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Hillshorn Garden Tracts, 7cS Ore. 74-86, 152 Pac.

488 ; Kmse v. Bush, 85 Ore. 394-398, 167 Pac. 308.

In the case of Hart v. Adair, 244 Fed. 897-902,

an appeal from the District Court of the United

States for the District of Oregon, the court, opinion

being rendered by Judge Gilbert, sustained the prin-

ciple that the right of action for fraud or deceit is

assignable where the injuiy is regarded as affecting

the estate of the o\^Tier, and referred therein to

the Sperry decision.

We therefore maintain that Harry having had

a legal claim to the proceeds due on the certificate

described in the third cause of action, and the

Eastern banks having had a legal claim to the pro-

ceeds due on the certificate described in the first,

second, and fourth causes of action, at the time of

the conversion, could, if they saAV fit, waive the

tort and sell their claim to Morris L. Courtright,

and Morris L. Courtright had a legal right, as as-

signee, to maintain the action for conversion.

Morris L. Courtright, therefore, being the proper

party plaintiff in the lower court, we come to a dis-

cussion of the two questions involved in the case

proper.

Levies on Bank Execution Void.

The theory of Morris L. Courtright briefly is

that the levies under the execution in behalf of the

Bank on the proceeds described in the first four

causes of action were void in each instance, in that
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the sheriff failed to make a levy as required by the

laws of Oregon.

Section 233 of Lord's Oregon Laws, covering

service of a writ of execution, provides as follows:

"When the writ of execution is against the

property of the judgment debtor, it shall be
executed by the sheriff, as follows : . . .

4. Proj^erty shall be levied on in like man-
ner and with like effect as similar property is

attached, as proveded in Sections 300, 301, and

303;

5. Until a levy, property shall not be af-

fected by the execution."

Section 300 of Lord's Oregon Laws,covering

service of writ of attachment, provides as follows

:

"The sheriff to whom the writ is directed

and delivered shall execute the same without

delay, as follows: . . .

2. Personal property, capable of manual
delivery to the sheriff, and not in the possession

of a third person, shall be attached by taking

it into his custody;

3. Other personal property shall be at-

tached by leaving a certified copy of the writ,

and a notice specifying the property attached,

with the person having the possession of

same. . . ."

It is a well established rule that attachment

proceedings are statutory; that unless the statute

is strictly pursued, no right is acquired thereunder.

This principal is so well established that we feel it

would be an imposition on the time of the court

to quote even from the various Oregon decisions
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cited in support of Points IV and V, supra, sus-

taining same.

Furthermore, attachment and garnishment being

purely statutory, "The Court" as Justice Strahan

said in Case v. Noyes, 16 Ore. 329-333, "has no power

to enlarge or extend them beyond the letter of the

statute."

Section 300 of Lord's Oregon Laws set forth

above, and requiring the sheriff to serve a notice of

garnishment where he attempts to execute against

property not in the possession of the debtor, but in

the possession of a third party, has likewise been

construed in several decisions of the Supreme Court

of the State of Oregon, and not in a single instance

have the courts held that this provision in the levy-

ing of a writ of attachment is discretionary.

In order for the Bank to maintain that the title

to the proceeds from the certificates in question was

divested out of Harry and the Eastern banks, or

Morris L. Courtright, their assignee, and that it

succeeded to it, the Bank would have to allege and

prove that they recovered a valid judgment against

Harry; that a regular execution was issued there-

on; that the sheriff, by virtue thereof, levied upon

the money in question by leaving a certified copy

of the writ and a notice specifying the property

levied upon with A. L. Barhur, Auditor of the City

of Portland; and that said Barhur furnished the

sheriff with a certificate designating the amount of
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money held hy him due the said Harry M. Court-

right.

Batchellor v. Richardson^ 17 Ore. 334-341.

It is admitted that eacli of Sheriff Hurlbiirt's

returns on the execution and alias executions failed

to show that he levied upon the money referred to

in the first four counts of Courtright's complaint

by leaving a certified copy of the writ, and a notice

specifying the property levied upon, with A. L. Bar-

bur. It is admitted that the same returns failed

to show that Barbur furnished the sheriff with a

certificate designating the amount of money held

by him for Harry. It is admitted that, irrespective

of what the returns on execution show, the sheriff

neither served the notice nor did Barbur furnish

the certificate required. It is admitted that Harry

was never present during any of the four occasions

when the levies were made in Barbur's office. It

is likewise admitted, however, that in levying on the

money referred to in the last three counts of Court-

right's complaint, which levies Avere made under

precisely the same circumstances as the first four.

Sheriff Hurlburt levied his writ by serving a notice

of garnishment, and Barbur furnished his certifi-

cate, and when this was done, and not until it was

done, did Sheriff Hurlburt take into his possession

the various sums of money thus levied upon and

referred to in the last three counts.

That Sheriff Hurlburt was required to make the
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levies in the first four instances in the same manner

as he did in tlie last three instances is so patent

from the Code provisions set forth above, supra,

that we likewise hesitate to quote from the decisions

cited in support of Point 7.

The Supreme Court of the United States, in

the Marks case, construed the statutes in question

in an action for conversion against the marshal of

Alaska, and sustained the construction contended

for by Courtrio-ht (31arks v. Shoup, 181 U. S. 562,

45 L. Ld. 1002).

As earlj^ as 1876 Justice Boise, in Spaulding v.

Kennedy, 6 Ore. 208-210, arrives at the same con-

struction. In this case Litchenthaler and Simpson

were the owners of a certain mare upon which they

gave a mortgage to the Granger Market Company.

Subsequently they delivered the mare to Spaulding

upon a second mortgage. Thereafter one Welsh

obtained a judgment against the Market Company,

secured and gave to Kenned}^, the defendant, an

execution, and Kennedy levied upon the mare as

the property of the Market Company, taking it

from the possession of the bailee of Spaulding.

Spaulding replevined. Kennedy, to justify, offered

to prove the writ under which he levied, which, upon

objection, the court refused to hear. The Supreme

Court in sustaining the lower court, said :

"It was the object of the levy to subject the
right of the Granger Market Co. to execution.
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and in order to do so, and by a levy and sale,

transfer tills right to an execution purchaser,

tlie officer must pursue the course pointed out

by the statute . . . This property not being

in the possession of the Granger Market Co. at

the time of the levy, the officer could not by
virtue of his writ lawfully take it from the

possession of a third person in whose possession

he found it, and he committed a trespass in so

doing. . . . The sheriff when he finds the

property which he supposes belongs to the judg-

ment debtor in the possession of a third person,

has no right to determine the right of that pos-

session, except in the manner provided by law."

As late as 1915 the same principle was an-

nounced by Mr. Justice Bean in Price v. The Boot

Shop, 75 Ore. 343-347, who said:

"Personal property in the possession of a

third person must, under our statutes, be

attached by serving a copy of the attachment
and a notice specifying the property attached,

upon the person having the possession thereof."

Barbur Cannot Waive Service of Garnishment.

Nor could Barbur waive this pre-requisite to a

valid le^y. Barbur not being the judgment debtor,

was a third party or garnishee, and it is a settled

principle in this state that a garnishee, being a dis-

interested stakeholder, cannot waive service of the

writ and the notice by which property in his posses-

sion is garnisheed. Altona v. Dahney, 37 Ore. 334-

330 (02 Pac. 521) ; 2 Wade on Attachment, Sec.

330 ; Kood, Garnishment, Sec. 271 ; Price v. The Boot

Shop, 75 Ore. 343-347 (140 Pac. 1088).

I

I
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Inasmuch as this last-mentioned case is on all

fours with the question we are now discussing, we

feel warranted in briefly setting forth the facts.

In 1912 Price j^urchased a stock of goods owned

by The Boot Shop. Not wishing to comply with the

bulk sale law, Eyre, president of The Boot Shop,

guaranteed to Price that the goods sold were free

from encumbrances. Thereafter Stillson-Kellogg

Shoe Company, one of the creditors of The Boot

Shop at the time of the sale to Price, sued that

concern for $165.42, and attempted to attach a por-

tion of the goods sold to Price. The sheriff went

to Price's place and sought to garnishee for the

goods in question. Price knew he had not complied

with the bulk sale law, and supposed that Eyre's

guarantee fully protected him, and being unwilling

to become a garnishee, turned the goods over to the

sheriff. The sheriff took the goods into his pos-

session, and made a return as though they had not

been found in the hands of a third party. This, it

will be noted, is precisely what Hurlburt's returns

show in the case now before the court.

Subsequently Eyre settled the creditor's claim,

and the sheriff offered to return the goods attached,

which Price refused to accept, the season for selling

them then being long past. Price then sued The

Boot Shop on its warranty in its bill of sale, and

Eyre on his guarantee. A judgment of nonsuit

was granted, and Price appealed.
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The sole question presented was whether Price

had the right to surrender the goods without being

served with a writ of attachment and a notice speci-

fying the property attached. Price contended he

had this right. Mr. Justice Bean, in deciding that

Price did not have this right, after quoting the vari-

ous provisions of law in Oregon relating to the

levying of a writ of attachment on 2:)roperty not in

the hands of the defendant, said:

"In order to make the attachment in ques-
tion effective and render the defendants liable

for damages on account thereof, the property
sought to be attached must be considered as
belonging to The Boot Shop. This is conceded."

The court will note that this is precisely what

is conceded in the present case, to-wit: that as far

as the records of the City Hall went, Harry M.

Courtright, the judgment debtor of the Bank, was

the owner and entitled to the money paid in

redemption.

Judge Bean continues

:

"The Boot Shop and its sponsor. Eyre, have
the right to insist that if their property is taken
away from them, or if they are to be subjected

to liability on account of the same being taken,

it should be done strictly in accordance with
law. (Citing numerous decisions.) By his

covenant with Price, Eyre guaranteed the prop-

erty against all lawful claims. The bill of sale

to Price had the same effect. If there was no
valid attachment, then the plaintiff has no
legal claim against the defendants.

"Personal property in the possession of a
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third party, must, under our statute, be at-

tached by serving a copy of the writ of attach-

ment and a notice specifying the property
attached upon the person having the possession

thereof. The garnishee stands, or should stand,

in the position of a disinterested stalveholder,

and has no authority to waive service of the
writ and notice by Avhich property in his hands,
or a debt due from him to the principal debtor,

is garnished (citing cases from Oregon). Price
had no authority to determine either that the
Stillson-Kellogg Shoe Company was a creditor

of The Boot Shop cori>oration, or that the sale

of goods was void as to the attaching creditor,

or in any way to prejudice the rights of The
Boot Shop or Eyre, its security. There was
no valid attachment of the property in the
possession of Price by the sheriff assuming to

take possession thereof : Dufur v. Enos, 59 Ore.
528-530 (117 Pac. 457) ; Marhs v. Shoup, 181 U.
S. 562 (45 L. Ed. 1002, 21 Sup. Ct. Eep. 724.)"

On the same principle we maintain that Barbur

had no authority to determine that the Bank was

a creditor of Harry's, or in any way prejudice the

rights of Harry, and that by having failed to serve

a writ of attachment and a notice of garnishment,

no valid writ of execution was served by Hurlburt

upon Barbur.

Price contended, however, that he was author-

ized to surrender the possession of the personal

proj^erty in question which was attempted to be

attached, without becoming a garnishee, by virtue

of Section 304 L. O. L., which provides that when
personal property is attached and garnished in
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the possession of a third party, it may be delivered,

transferred, or paid to the sheriff withont suit, and

his receipt therefor shall be a sufficient discharge.

Judge Bean, in answering this argument, said:

"The garnishee may AA^aive his own rights,

but he cannot waive the rights of the defendant

in the writ of attachment. He is neither re-

quired nor permitted to influence the result by
any action on his part. His willingness or un-

willingness to be served with process does not

affect the matter one way or the other : Shinn,

Attachment, Sec. 485 ; 2 Wade, Attachment Sec.

336. The section of the code last referred to

would have authorized Price to deliver the

property after service of the Avrit and notice

upon him, thus attaching the goods in his

hands ; but he could not waive the service of

such process so as to confer jurisdiction over

the property, or create a lien thereon as

against The Boot Shop or Eyre. It appears that

in some jurisdictions, in order to authorize a

garnishee to deliver property after it has been

garnisheed, it is necessary that upon return

day the court make an order for such surrender

in order to fully protect the garnishee. Sec.

304, L. O. L., permits a garnishee to deliver

property to the sheriff after it is attached with-

out such an order."

As a result of the above, the judgment of the

loAver court gi'anting a nonsuit against Price was

affirmed.

Interest Allowed as Damages in Actions for

Conversion.

The rule that where property or money has been

wrongfully appropriated or converted, interest
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should be given as damages to compensate for the

loss of the use of the proceeds of such property or

of such funds, is not only a just rule, but is sus-

tained both by the weight of authorities in the fed-

oral courts and the Supreme Court of Oregon.

In the case of Neiv Dunderberg Mining Company

V. Old, 97 Fed. 150-153, wherein Judge Sanborn

held that an allowance of interest in actions for

conversion is sometimes a matter of discretion, gen-

erally whenever one has wrongfully detained or

misapproi:)riated the money of another, he ought to

pay and must pay interest at the legal rate from

the date of the misappropriation, or from the be-

ginning of the detention, and that a statute giving

express authority therefor was not indispensable

for a recovery of interest for the wrongful detention

of money, and where no such statute existed a rea-

sonable rate of interest, conforming to the custom

of the locality, would be given by way of damages.

He likewise held that when interest was recoverable

as damages, the result is the same whether it was

given under the one or the other name, and hence

it would be error without prejudice that it be al-

lowed as interest when it should have been allowed

as damages, stating numerous decisions in support

of this principle.

In the case of Fell v. Union Pacific Railroad

Company, 32 Utah, 101, 88 Pac. 1003, 28 L. Ji. A.

(N. S.) pages 1-28, is found a very extensive note
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on the awarding of interest in actions for trover

and conversion.

The case of Seton v. Hoyt, 34 Ore. 266-272, was

a decision rendered hj Jndge Wolverton himself in

1881), and in which he quoted Avith approval from

United States v. North Carolina, 136 U. S. 211,

where Mr. Justice Grey held that "interest, when

not stipulated by contract or authorized by statute,

is allowed by the courts as damages for the deten-

tion of money, or of property, or of compensation,

to which the plaintiff is entitled."

The case of Eldridge v. Hoefer, 45 Ore. 239-244,

was one of trover for conversion of a hothouse, and

Mr. Justice Bean held that "in such an action the

rule for the measure of damages is well understood.

The title in the property alleged to have been con-

verted is recoverable as having passed to the de-

fendant, who is liable for its value, with simple

interest. The measure of damages, therefore, in an

action of trover ... is the value of the prop-

erty at the time of conversion, ivitli interest thereon

to the trial."

In the case of Durham v. Commercial National

Bank, 45 Ore. 385-387, which likewise was an action

in trover for conversion of corporation stock, Mr.

Justice Bean again held that the rule of law in an

action of that kind was that the measure of dam-

ages is the value of the article at the time of its

conversion, icith interest thereon from that date.
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It is quite true that in the case of Baker County

V. Huntington, 48 Ore. 593-603, and in the case of

Holtz V. Olds, 84 Ore. 5()7-580, it was held in this

state that if the defendants honestly, and in good

faith denied and litigated the right of plaintiffs to

recover, interest will not be allowed on the demand

prior to its liquidation by judgment.

Neither of these cases were actions for conver-

sion, and in both of these cases it was attempted

to recover interest eo nomine. This distinction is

very well set forth, and by the same judge who

wrote the decision on rehearing in the Holtz v. Olds

case, in the case of Sargent v. American Bank and

Trust Company, 80 Ore. 16-45, wherein Mr. Justice

Harris said: "It is true that interest may some-

times be allowed as damages (citing numerous Ore-

gon decisions). The right to recover interest eo

nomine must, however, in the absence of an agree-

ment to pay interest, be found in the statute which

confers it, and, unless it is included, it must be

deemed to be excluded."

Furthermore, even though the two cases cited by

counsel were in point, a jury having been dispensed

with, the right was conferred on Judge Wolverton

to determine whether, from the pleadings and the

evidence, the plaintiffs in error had honestly and

in good faith denied and litigated the right of de-

fendant in error to recover in the counts in ques-

tion. This was purely a question of fact, and by
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allowing damages in the form of interest we main-

tain that Jndge Wolverton believed that plaintiffs

in error had deliberately and inexcnsably violated

the provisions of the Oregon code relating to at-

tachment and garnishment, and he was not disposed

to release them from any part of the liability which

they thereby incurred.

This principle, as announced by Mr. Justice

Harris, is nothing more or less than a rej^etition in

different language of the principle announced in

the Dunderhcrg decision, wherein it was held that

a statute giving express authority to the granting

of interest as damages is not indispensable to the

recovery of interest for the Avrongful detention of

money, or of the value of converted property, and

where no such statute exists a reasonable rate of

interest will be given by way of damages, and that

when so recovered as damages the result is the

same, whether it is given under the one or the other

name, and hence it is error without prejudice that

it is allowed as interest when it should have been

allowed as damages.

This question of interest was fully presented to

the lower court, and Judge Wolverton, in amending

his original findings, and allowing interest as dam-

ages, thoroughly understood that we were seeking

as part of the damages for the unlawful detention

of the money in question, interest thereon, right to

which was not based on any special provision of
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the Oregon statute allowing interest, but on the

principle that the Bank ought not to be allowed to

profit by its own wrongdoing, by being permitted to

merel.y repay the money unlawfully converted, and

keep the legal interest which it was only fair to

presume they had been in a position to and had

earned, and which Morris L. Courtright unques-

tionably could have earned had the money never

been unlawfully converted.

Arguments of Counsel for Plaintiffs in Error.

Counsel for plaintiffs in error contend that the

money, when tendered to the auditor, was tendered

as the money of Harry M. Courtright, and not as

the money of Morris L. Courtright. (Brief of Plain-

tiffs in Error, page 13.)

As a matter of fact, neither theory is correct.

The money was tendered as the money of the person

seeking to redeem a certain piece of property from

an assessment lien on which a delinquency certifi-

cate had been issued. The money did not become

Harry's until it was paid to the auditor for the re-

demption of the property. The property was not

redeemed until the money was paid to the auditor,

and a redemption receipt issued by him.

Counsel persists in referring to Section 410 of

the Charter of the City of Portland, requiring nota-

tion of assignments of delinquent certificates on the

City Lien Docket, in order to be valid. (Brief of

Plaintiffs in Error, pages 2, 12 and 14.) This pro-
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vision was determinative of tlie issue raised in the

fifth, sixth and seventh causes of action in the

Courtright complaint. The money referred to in

these counts was seized after a notice of garnish-

ment had been served, and a certificate furnished

by the auditor, and the question therefore resolved

itself into whether Morris L. Courtright had com-

plied with this Section 416. In the first four

causes of action, which are involved in this appeal,

it is contended that no vald levy was ever made.

If this is a fact, then it is as though the execution

never issued, and to all intents and purposes the

money is still in the auditor's possession. The

Bank must relevy on an alias writ and garnishee

the auditor. The question of whether assignments

to Morris L. Courtright now noted on the lien docket

comply with the requirements of Section 416 would

then, and not until then, be pertinent.

Counsel argue that while the money was ten-

dered to the auditor, it never having reached his

hands, was not in the possession of a third party,

and hence no notice of garnishment was required.

(Brief of Plaintiffs in Error, pages 15, 17 and 18.)

The records show that Harry was never present on

any of these occasions. If, therefore, it was not in

the possession of either Harry— the judgment

debtor—or in that of a third person, then in whose

possession was it? Like the sword of Damocles,

was it suspended in mid-air?
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This argument of counsel, however, is best

answered by referring the court to the receipts is-

sued by the auditor at the time the money was, as

counsel claim, "tendered" to the auditor. On page

TC) of the Transcript of Record is set forth the re-

ceipt issued by the auditor at the time the money

referred to in the first cause of action was paid

to the auditor. It reads

:

"Received of Joseph Simon, Atty., six hun-
dred seventy-five 30/100 dollars in full for the

redemption of L. 10, B. 3, Howe's Addition, sold

by the City of Portland 6-6-1912, to Harry M.
Courtright for $482.75 for the improvement E.

39th St; . . ."

The record likewise shows that the time the sums

of money referred to in the second, third, and fourth

causes of action were paid into the auditor's office,

redemption receipts varying in form from the

above only in dates, names, amounts, and descrip-

tion of property, were issued by the auditor. These

receipts in themselves refute counsel's argument.

Furthermore, the record discloses that the auditor

actually released the liens against the property de-

scribed in the receipts, for the redemption of which

the money was paid. This likewise refutes counsel's

argument that the money, while tendered, never

reached the auditor's hands. How could the auditor

release the liens if he never received the money?

It must likewise be remembered that in the fifth,

sixth and seventh causes of action identicallv the
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same procedure was adopted, except tliat in these

cases valid levies were made by garnisliment of tlie

auditor. Counsel for plaintiffs in error, in their

effort to retain the proceeds referred to in these

last three mentioned counts, were therefore not

comi:)elled to resort to such hair-splitting distinc-

tions and subtleness of argument to defend their

conduct.

In conclusion, if the monej^ was not in the

possession of Harr}^ Courtright, the judgment

debtor, and this the records shows was the fact,

it must have been in the possession of some one

else. If counsel's contention that it was not in the

possession of the auditor is correct, this still leaves

plaintiffs in error without a defense. If it was not

in Harry's possession, then no matter in whose

possession it may have been that person, being a

third party, should have been garnished in order

for a valid levy to have been made.

Counsel argue that Morris L. Courtright, being a

stranger to the writ of execution, cannot be heard

in a claim of any irregularity in the execution, and

cite five decisions in support thereof. (Brief of

plaintiffs in error, pages 11 and 18.)

We have carefully read each one of the decisions

cited. Four of them Avere instituted under "claim

proceedings." Such proceedings provide a summary

remedy for a stranger to an execution to have

settled the question of the superitory of his title
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over the rio'ht of a judgment creditor to subject the

same property to payment of his judgment. As said

in the Chi fI'm decision (one of the four cited by coun-

sel), a claim proceeding must necessarily be based

upon a levy, and by instituting such a jDroceeding

the claimant conclusively admits the regularity and

validity of the levy. If the property had not been

levied upon a claim proceeding would not lie.

(Claflin V, Harrison, 4:4, Fla. 218-222.) These four

cases merely hold, therefore, that the validity of the

levy can never become an issue between the claim-

ants and the sheriff in such proceedings. The case

at bar is an action in trover for the conversion of

money, and the plaintiffs in error, in order to main-

tain that the title to the redemption money was

divested out of Harry M. Courtright, and that the

Bank acquired title thereto, must allege and prove

that it recovered a valid judgment against Harry;

that a regular execution was issued thereunder;

that the sheriff, by virtue thereof, levied upon the

redemption money by leaving a certified copy of the

writ and notice specifying the money levied upon

with A. L. Barbur ; and that the said Barbur furn-

ished the sheriff with a certificate indicating the

amount of money due Harry. {BatchcUor v. Rich-

ardson, 17 Ore. 334-341, 21 Pac. 392.)

The case of Miller v. Willis, 15 Neb. 12, IG N. W.
840-841, the fifth case cited by counsel in support of

this point, is so clearly inapplicable as to require no

comment from us.
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On the otlier liand, practically every one of the

cases cited by ns under the headings of Attachment,

Execution, and Garnishment, are cases in which

strangers to the action in Avhich the attachment was

levied and notice of garnishment served, success-

fully attached the failure of the sheriff to complj^

with some provision of our attachment and garnish-

ment law.

Counsel maintain that to constitute a valid at-

tachment it is necessary for an officer to take the

property into his possession. (Brief of plaintiffs in

error, page 15, and paragraph I under their Points

and Authorities, page 10.) In support of this

doctrine counsel cite a Vermont, a Minnesota, a

Kansas, two federal, and two Missouri Appeal de-

cisions, but ignore the Oregon decisions.

In view of the well-established principle that at-

tachment proceedings are purely statutory, it is dif-

ficult to appreciate the relevancy of decisions con-

struing statutes of other states. As stated by Mr.

Justice Eamsey in McLatigJilin v. Aumsinlle Mer-

cantile Co., 74 Ore. 80-84, 144 Pac. 1154, "the

statutes of the various states, relating to the remedy

of garnishment, differ greatly in their terms."

We have, however, read every one of the decisions

cited in support of this point, and find that in the

Fountain decision (140 Fed. 381) neither an at-

tachment or a garnishment was made; that in the

Gardner decision (57 Kans. 619) the property was
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in the possession of the defendant; that in the

Wertheinicr derision (84 Mo. 122) the statute under

construction provided that the sheriff must take

personal property, if same was accessible, and not,

as in our statute, that he could take it without

garnisheeing only if it was in the possession of the

judgment debtor; that in the Shanklin decision,

(07 Mo. App. 457-463) the statute provided that

the sheriff must take personal property if same was

capable of manual delivery, irrespective of in whose

possession it might be ; that in the Caldwell decision

(3 Minn. 406) substantially the same law was under

construction; that in the Blake decision (25 Vt.

555-557), which construed the attachment law of

Vermont existing in 1853, the statute apparently

required actual custody and control of property

attached, irrespective of in whose possession it

might be ; that in the Hankinson decision the statute

under construction was substantially the same as

that in the Shanklin decision, namely, that the

sheriff must take the personal property where same

is capal)le of manual delivery, irrespective of in

v/hose possession it might be.

Counsel likeAvise maintain that the assignment

of the certificates in question at the most gave to

Morris L. Courtright a right to demand the money

that may have been paid in redemption, but did not

transfer any right of action that the holder of the

certificates might have had for damages or injuries
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sustained by the TNTongful conversion, and cites in

supi^ort thereof Dray v. Mayer^ 5 Ore. 185; Moses

V. Thome, 6 Cal. 87.

The Dray case was an action brought by an as-

signee of a judgment on an unassigned cost bond

filed by the defendant. The Moses decision was

a similar action brought by the assignee of a judg-

ment on an unassigned appeal bond. The courts

held in these two cases, and properly so, that the

bonds were distinct instruments from the judg-

ments, and an assignment of the judgments did not

confer the right of bringing an action at law upon

them. In the case at bar there was only one in-

strument iuA^olved, namely, the delinquent certifi-

cates, and based upon the decisions set forth in

Paragraph I of our Points and Authorities, gave

Morris L. Courtright an unquestioned right to

institute an action of trover for the conversion of

the money paid in redemption thereof.

We therefore contend that inasmuch as the hold-

ers of the delinquent certificates, which were the

only evidences of the sums of money due thereon, had

a right to assign said instruments to Morris L. Court-

right subsequent to the conversion of the proceeds

accruing from the redemption thereof and prior to

the institution of this action, Morris L. Courtright

was the proper party plaintiff in the lower court;

That inasmuch as the attachment law of Oregon

requires that personal property not in the posses-
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sion of the judgment debtor must be levied upon by

serving the writ together with a copy of a notice of

garnishment, Sheriff Hurlburt, in failing to serve

Barbur with such notice, failed to make a valid levy,

and all of his proceedings under the executions in

question are void

;

That the proceeds from the redemption of these

certificates having been unlawfuly converted, the

measure of damages is the aggregate of the sums so

taken, together with interest from dates of the con-

version.

In view of the fact that the judgment of the lower

court was based upon these principles, same should

be affirmed.

Eespectfully submitted,

EiDGWAY & Johnson^

Attorneys for Defendant in Error.
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